RECORDING REQUESTED BY:

10ch Street Land Management COorp.
6438 Berwickshire Way

San Jose, California 25120
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WHEN RECORDED, MAIL TO:
Dacit: 16142842
Departmer: of Toxic Substances Control 4/06/2002 1:39 PM
Berkeleiw Office

700 Fainz Avenue, Suite 200
Bereley, Califacenia 94710 ’ : -
Aecantion: Barbara J. Coak, P.E., Chizf
Northern California-Cosstal Cleanup
Operations Branch )

SPACE ABOVE THIS LINE RESERVED FOR RECORDFR’S USE

COVENANT TO RESTRICT USE OF PROPERTY
ENVIRONMENTAL RESTRICTION

(Re: Assessor’'s Parcel No. 477-09-037
Lorentz Barrel and Drum Superfund Site)

This Covenant and Agresment ("Covenant") is made by and between 10th

Straet Land Management {(the "Covenantor"), Cthe current owner oL
property situaced in San Jose, County of Santa Clara, State oL
California, described in Exhibit "AY, attached hereto and

incorporated herein by this reference (the "Property"), and the
Department of Toxic Substances Control (the "Department"). Pursuant
to Civil Code section 1471(c), the Department has determined that
this Covenant 1s reasonably necsssary to protect present or future
human health or safety or the environment as a result of the presesnce

on the land of hazardous materials as defined in Health and Safety

Code ("H&SC") section 25260. The Covenantor and the epartment,
collectively referred to as the "Parties", hereby agree thai. the use
+f the Property be restricted as set forth in this Covenant. Th=

oorties further intend that the provisions of this Covenant aiso be
for tiw benefit of the U.S. Envirommental Protection Agency &3 a
thizd party beneficiary.
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ARTICLE T
STATEMENT OF FACTS

1.01. The Property, totaling approximately 5 acxes is more
particularly described and depictad in Exhibit "A", atitached hereto
2nd incorporatsd herein by this reference. The Properitv is located
at 1507 South 10th Street, at the cormer of South 10th Strest and
Alma Avenue, San Jose, County of Santa Clara, State Of Califormia.
This property is more specifically described as Sanca Clara County
Assassar's Parcel No. 477-09-037.

1..02. The Property commorniy known as Loirentz Barrel and Drum
Site was operated as a drum recycling facility from 1947--1987.
Autaowrecking facilities, a junkvard, _-a roofing company, a

construction company and a sandblasting company also operatad on the
Property. Contamination was first identified in 1981. In late 1987
and 1988, the United Statas Environmental Protection Agency ({(“U.S.
EPA”) and the Department jointly conducted emergency respounsa actions
to remove contaminated soils.

Saveral remediation technologies have been employed to address the
contamination on the Property, including without limitation, a
groundwater pump and fEreat system, soil vapor extraction (“SVE”)
system, encapsulation of contaminated soil with a asphalt-concrete
cap to prevent infiltration to groundwater, and removal and off-site
disposal of contaminated soil, septic system and sewer lines. The
Site was divided into two operable units (OU). OU 2 consisted of
evaluation and remediation of the shallow groundwater. The Record
of Decision for OU 2 was signed in September 1988 by U.S. EPA, and
the remedy selected comsisted of extraction of contaminated shallow
groundwater and trestment. Currently, a group of potentially
rasponsible parties, underx a consent decree (C-30-0488) entered into
in 1990, operates a pumo and treatment system to remediate
contaminated groundwater. The Record of Decision for Operable Unit
1 was signed An August 1993 by U.S. EPA and addresses a final action
for the contaminated soil and debris. The selected remedy includes
treating contaminaced soil using SVE, capping the remaining
contaminated soil and debris with asphaltic .concrate pavement,
groundwater monitoring, removal and disposal of other contaminated
materials, debris and stockpiled soils, and implementing
institntional. controls. U.3. EPA operates a SVE system at the

Properiy-. The location-of SVE gysitem and groundwater -treatment system -

ara shown on Exhibit B.

The asphalt-concrete cap is continuous over the entire parcel.
Reinforced, cast-in-place concrete retaining walls and cast-in-
place concrete curbs and gutters are at the Site perimeter. An
eight-foot high metal mesh fence with heavy gauge posts is
continuous around the Site perimeter and two locked access gates
(one on Alma Street and one on L0th Street) have been instzlled.
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A11 surface watar is coliectad within the Site perimeter and is ‘
collected in a large storm drain inlet near Alma Straet. The
storm water is then sent to the main City of San Jose storm drain

locatsd under Alma Street.

1.03. The primary contaminants of concern  &ffecting |
groundwatex area: arsenic, nickeal, trichloroethane., i,1-
dichloroethane, 1,l-dichloroethene, J1,Z-dichloropropane, cis-1,2-
dichlorcethens, 1,7-dichoroethane, 1,1,2,2 tetrachloroethane,
benzsne, chloroform, tetrachloroethei.e, trichlorcethene, toluene,
chlordane, :uxerhese, BCBs (total) wnd vinyl chloride. Contaminants
of concein idencified in soil include:  arsenic, chromium, Iead,
aldrin, - chlordane, 4,4-DDG, 4,4-DDE, 4,4-DDT, dieldrin, endosulfen,
PCBs (totali), 2,3,7,8-TCDD, phenol, di (ethylhexyl)phthalate, bis (2-
ethylhexyl)phthalate, di-n-butylphthalate, butvlbenzylphthalate,
phenanthrene, pentachlorophenol (pCP), trichloroethene, and
tatrachlorcethene. The potential human health effects resulting from
exposure to these contaminancs are as described in the US Department
of Health and Human Services, Public Health Services, Agency £for
Toxic Substances and Disease Registry, Individual Toxicological
Profiles. Based on the health risk assessment preparsd by Ebasco in
July 1990, the Department concluded that use of the Property as
residence, hospital, school or day care center would entail an
unacceptable cancer rigk. The Department further concluded that the
Property, as remediated, and subject to the restrictions of the
Covenant, does not present an unacceptable threat to human safeby or
environment, if limited to commercial and industrial use.

ARTICLE IT
DEFINITIONS

2.0L. Department. "Department” means the California Department
of Toxic Substances Control and includes its successor agencies, if
&1V . '

2.02. 'U.S. EPA. "J.S. EPA* means the United States
Environmental Protection Agency and includes its successor agencies,
if any. - :

2.03. Owner. "Owner" means ihe Covenantor, iLs successors in
interest, and their successors in interest, including heirs and
assigns, who at any time hold ritle to, or an ownership interest im,
all or any portion of the Property. ‘ ” . .

2.04.- Qccupant. "Occﬁpant" means Owners and any person or
entity entitled by ownership, leasehold, or other legal relationship
to the right to occupy any portion of the Property.

2.05. CERCLA Lead Agency. “CERCTLA Lead Agency” means the
govermmental entity bhaving the designatad lead responsibility to
implement response action under the National Contingency Plan
(“NCP“), 40 C.F.R. Part 300. U.S. EFA is the CERCLA Lead Agenicy at
the time of the recording of this instrument. i
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ARTICLE TIL
GENERAL PROVISIONS

3.0L. Restrictions to Run with the Land. This Covenant sets
forch protective provisions, covenants, restrictions, and conditions
{collectively referred to as "Regtrictions"}, subject to which the
Property and every portion thereof shall be improved, held, used,
occupied, leased, sold, hypothecated, encumbered, and/or conveyed.
Each and every Restriction: (a) runs with the land pursuant to H&SC
saction 25355.5(a) (1) {C) and Civil Code section 1471; (b) inures 2o

the bernefit of and passes with each aund every portiom of che.

Proprrty, {c) is for the benefit of, am Ls enforceshle by the-
Department, (d) is for the penefit. of U.S. EPA as a thirad party
reneficiary, and (e) is imposed uporn the entire Property unless
expressly stated as dpplicable only to a specific portion thereof.

3.02. Binding upon Owners/Ocgupants. Pursuant to H&SC section
25355.5(a) (1} {C), this Covenant binds all owners of the Property,
their heirs, successors, and assignees, and the agents, employess,
and lessees of the owners, heirs, successoxs, and assigness. Pursuant
to Civil Code section 147L(b), all successive owners of the Property
are expressly bound hereby Zor the benefit of the Department and U.S.

EPA.

3

3.03. Written Notice of the Prasence of gazardous Substances.
Prior to the sale, lease, subleasa, assignment or other transtfer of
the Property, or amny portion thersof, the owner, lLessor, sublessor,
assignor or other transferor shall give the huyer, lessee, sublesses,
assiqnee or other transferor written notice that hazardous substances
are located on or beneath the Property, as required by H&SC section

25359.7.

3.04. Tncorporation into Deeds and Leases. The Restrictions
sat forth hereinm shall be incorporated by reference in each and all
deads, leases, assignments, or other transfers of all or any portion
of the Property which are hereafter executed or renewed. Further,
ezch Owner or Occupant shall include in any instrument conveyling any
intarest in all or any portion of the Yroperty, including but not
limited to deeds, leases, and mortgages, a notice .which is in
substantially the following Eform: . - :

NOTTCE: THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN
ENVIRONMENTAL RESTRICTION AND COVENANT .TO RISTRICT USE OF
PROPERTY, RECORDED IN THE PUBLIC LAND RECORDS ON __
[DATE] _, IN BOOK ___, PAGE __ _, IN-. FAVOR OF 2ND
ENFORCEABLE BY THE CALIFORNIA DEPARTMENT OF TOXIC
SUBSTANCES CONTROL, AND FOR THE BENEFIT OF THE U.S.
ENVIRONMENTAL PROTECTION AGENCY.

3.05. Convevance of Property. The Quner shall provide notice
to the Department and to U.S. EPA not later than thirty (30} days
after any conveyance of any ownership intarest in the Property
(excluding mortgages, liens, and othex non-possessory encumbrances) .
The Department and U.S. EPA shall not, by reason of this Covenant,
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have authority to approve, disapprove, O otherwise affsct propossd
convevancs, excspt as otherwise orovided by law, by administracive
order, or by a specific provision of this Covenant.

ARTICLE IV
RESTRICTIONS =

4.CL. DProhibitad Uses. The Property shall not be used for any
of the folleowing purposes: ]

(a) A residence, inciuding any mobile haome or £actory
built houning, construchad or instaliled for  use as
residential human habitation. “

(b} A hospital for humans.

(c) A public or private school for persons under 21 years

of age.

(d) A dav care center for children.

e} A Public Park. :

4.02. Soil Management

(a) Except as provided by Section 4.02(Db) below, the
property shall not be used in such a way that will
disturb or interfere with the integrity of the Cap,

. the SVE system, or the groundwater treatment system
as notad in Section 4.04.

(b} The Property shall be used and developed in a way
that preserves the integrity of the Cap installed on
the Droperty, except that under the supervision of
the CERCLA Lead Agency, the Cap may be removed ox
disturbed temporarily to install fixtures, repalr or
replace the Cap or install improvements on the
Property. The capped soil shall not be disturbed
without a Soil Management Plan and a Health and
Safety Plan submitted to the CERCLA Lead Agency for
review and approval. ' )

(¢) Any contaminated soils brought to the surface by .
grading, excavation, treaching ox backfilling shall
be managed in accordance with all applicable
provisions of state and federal law.

(d) The Ownar shall provide the CERCLA Lead Agency
writtern notice at least fourteen (14) days prior to
any activities which will disturb the Cap, underlying
soils, or so.l and groundwater treatment systems.

4.03. prohibited Activities. The following activities shall
not be conductad at the Property:

(a) Raising of food (cattle, food crops), and
. (b) Extraction of groundwater Lor purposes other than .
site remediaztion
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4.04. Non-Tncerferencs with Cap, SVE System or Groundwatsyr
Treatment System. Covenantor agrees:

(a) Activities that may disturb the Cap (e.g. excavation, .
grading, removal, trenching, £iliing, earth movemenc,
or mining) shall not be permitted on the Capped
Property without prior review and approval by the
CERCLA Lead Agency.

(b) All uses and development of the Capped Property shall
preserve the integrity and pbysical accessibility of

) the Cap. .SVE System and Grovndwater Treatmeat System..
ic) . The Cap shall not be altared without written approval
by the CERCLA Leal Agency.

(d) Covenantor shall notify the CERCLA Lead Agency of
aach of the following: (i) the type, cause, location
and date of any damage to the Cap and (1i) the type
and date of repair of such damage. Notification Co
the CERCLA Lead Agency shall be made as provided
pelow within ten (10} working days of both the
discovery of any such disturbance and the completion
of any repairs. Timely and accurate notification by
any Owner or Occupant shall satisfy this requirement
on behalf of all other Owners and Occupants.

4.05. Access for the Department. The Department shall
have reasonable right of entry and access to the Property for
inspection, monitoring, and other activities consistent with the
purposes of this Covenant as deemed necessary by the Department
in order to protect the public health or safety, oxr the
environment . Nothing in this instrument shall limit or otherwise
affect U.S. EPA’s right of entry and access, or U.S. EPA’s
authority to take respomnse actions under CERCLA, the National
Contingency Plan, 40 C.F.R. part 300, and its successor

provisions, or federal law.

4.06. ‘Access for Implementina Operation and Malntenance.
The entity or person responsible for implementing the Cperation
and Maintenance Plan shall have reasonable right of entry and
access to the Property for:the purposs of implementing the
Operation and Maintenance Plawn until the CERCLA Lead ARgency
determines that no further Operation arnd Maintenance 1is
required.

ARTICLE V
ENFORCEMENT

5.01. Enforcement. The Department shall be entitled to
enforce the terms of this instrument by resorc to specific
performance or legal process. This Covenant shall be enforceable hy
the Department pursuant to Health and Safety Code, Division 20,
Chapter 6.5, Article 8 (commencing with section 25180). Failure of
the Covenantor, Owner or Occupant to comply with any of the
Restrictions specifically applicable to it shall be grounds for the
Department to reguire that the Covenantor, Owner, or Occupant modify
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or remove any improvemsnts ("ImDrovements”® herein shall mean &il
buildings, roads, driveways, and paved parking areas) constructed oxr
placed upon any portion of the Property in wviolation of the
Restrictions. ALl remedies available hersunder shall be in addition
to any and all other remedies at law or in equity, including CERCLA,
and violation of this Covenant shall be grounds tfor the Department
to file civil or criminal actions as provided by law or equity.
ARTICLE V3
VARIANCE, TERMINATTON, AND TERM

6.4, Variarpe. Covenaicol, oX any other aggrieved persoir,
may apply to rle Depactment for a written variance from the
provisions of this Covenant. Such application shall be made in

" sccordance with H&SC section 25233. . Unless and untcil the State of

california assumes CERCLA Lead Agency responsibility for Site
operation and maintenance, 0o variance may be grantsd under this
paragraph 6.01 without prior review and-prior concurrence of the
variance by U.S. EPA. If requested by the Department or U.S. EPA, any
approved variance shall be racorded in the land records by the person
or entity granted the variance.

65.02 Termination. Covenantor, or any other aggrieved person,
may apply to the Department for a termination of the Restrictions or
other terms of this Covenant as they apply to all or any portion of
the Property. Such application shall be made in accordance with H&SC
saction’ 25234. Unless and until the State of California assumes
CERCLA Lead Agency responsibility foxr Site operation and maintenance,
no termination may be granted under this Paragraph 6.02 withodt prior
review and prior written concurrence of the termination by U.S5. EPA.

6£.03 Term. Unless ended in accordance with the Termination
paragraph above, by law, or by the Department in the exercise of its
discretion, after review and prior written concurrence by U.S. EPA,
this Covenant shall continue in effect in perpetuity.

ARTICLE VIT
MTSCELLANEOUS

7.01. No Dedication or Taking. Nothing set forth in “this’
Covenant shall be construed to be a gift or dedication, or offer of
a gift or dedication, of the Property: ot any portion thersof to the

. general public or anyone else for any purposea whatsoever. Further.

-

nothing set forth in this Covenant shall be construed teo effect a
taking under state or federal law.

7.02. Department Referances. All references to the Department
include successor agencies/departments or other successor entity.

7.03. Recordation. The Covenantor shall record this Covenant,

with all referencad Exhibits, in the County of Santa Clara within tsn
(10) days of the Covenantor's receipt of a fully executed original.
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7.04. Notices. Whenever any person gives Or Serves amny Notics
("Notice® as used herein inciudes anv demand or other communication
with respect to this Covenant), each such Notice shall be in writing
and shall be deemed effective: (1) when delivered, 1if personally

delivered to the person being served or to an officer of a corporate

party being served, or (27 three (3) business days a
the mail, if mailed by United States mail, postage p
raturn receipt requested:

frer deposit in
aid, certified,

To Owner: 10th Sktreet Land Management
c/o Jerr, Daniels
6438 R.-cwickshire Way
San Jose, Californid 95120

To Department: Barbara J. Cook, P.E., Chief
Departmenc of Toxic Substances Control
Northern California - Coastal Cleanup
Operations Branch :
700 Heinz Avenue, Suite 200
Berkeley, Califormia 94710

To ERPA: U.S. EPA, Regiom IX
Re: Lorentz Barrel & Drum Superfund Site
CERCLIS: CAD(29295706
Attn: Diane Strassmaier
75 Hawthorme Street, SFD-7-4
gan Francisco, Califormia 94105-3901

Any party may change its addrass or the individual to whose attention
a Notice is to be sent by giving written Notice in compliance with

this paragraph.

7.05. pPartial Invalidity. If any portion of the Restrictions

or other terms set forth herein is determined by a court of competent

jurisdiction-to be invalid for any reason, the surviving poritions of
this Covenant, or the application of such portions to persons or
aircumstances other than those to which it is found to be invalid,
shall remain in full force and effect as if such portiom found
invalid had not been included herein. . )

7.06. Liberal Construction. .Any general rule of construction

to the contrary motwithstanding, this instrument shall be liberally -
. construed to effect the purpose of this instrument.and the policy and, -

purpose of CERCIA. If any provision of this instrument is found to
be ambiguous, an interpretation consistent with the purpose of this
instrument that would render the provision valid shall be favored
over any interpretation that would render it invalid.

7.07 Third Party Beneficiary. U.S5. EPA’'S rights as a third
party beneficiary of this Covenant shall be construed pursuant To
principles of contract ilaw under the statutorv and common law of the

State of Califormia. .
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7.08 gratutory References. ALl statutory weferances include

successor provisions.

TN WITNESS WHEREOF, the Parties execute this Covenant.

¥
Covenantor. ]
R //
BY: ! E ?é x_‘
P JerTy haniels, |President

10th gtreet Lamd Managemeni

Date: é?/é?
yad

Department of Toxig Substances Control

By : i
- Title: Barbara J. Cook/ BL.E., Chief
Northern Califoriria - Coastal Cleanup

Operations Branch

® Date: 2/14)2¢c02

*
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EXHIBIT A
(Legal Description)

All that cermain real property situated in the City of San Jose, County of Santa Clara, State of
California, described as foilows:

Parcel 1, as shown on that Parcel Map filed for record i the office of the Recorder of the Couaty
of Sznta Clara, State of California on March 10, 1981, ir. Book 430 of Maps, pagefs).41.

EXCEPTING ths Northwest 30 fzet of the jaost 3e.ihwest 212.60 feet conveyed to Arata
Westem, Inc., a California coiporatizi: by D- od recorded in Book H 014, 0) fficial Records, Pige
733, and as described in Lot Line adjustr-ent. recorded in Book G 628. Oftficial Records, Page
364.




STATE OF eﬁf@?ewm )
)
COUNTY OF _f ((LkaJQ )

On this Qf day of Q‘ Q-LU.,HCL}LA , in the year
QCO '9/ before: M&MC 71 L~ .
Perco.nal 1, appeared %Q H.UE' &QMQ/\ ,

parsonally known £Ec me (or proved to me on the htasisz of. satisfactory
evridence) to be the personis) whose name{sg) iz /are subscribed-to the
within inscrument and auﬁnowledfed ta me that ue/she/they executed

the same in his/her/their authorized capacity(ies), and that by
nis/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the
instrument.

WITNESS my hand and official seal.

Signatur mti&ﬂwp

T, KATHLEENC.LNUS
A SE MY COMMISSION #CC F78as!

EXPIRES; February 18, 2008
Bondad Thiu Hotary Fubiic rderwmee

—e

KATHLEEN C, LINUS 1
£ iy COMMISSION # OC 37637

sbruary 18, 2005
ﬂﬁnemsafmé’ﬁu et
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L-PURPOSE ACKNOWLEDGMENT
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State of California

Counry-of AL/JL\m E QB P\

on 2 lr4/c2

before me,

(DATE)

personally appeared CZ AL gﬂ( @A

} 5.

FAApie $iSCTAL (T

(NOTART)

o -

(I

%, FRANK PISCITELLI 2
RN COMM. # 1202816
San SEAEENOTARY PUBLIC-CALIFORNIA
: : ALamena county O
> COMM. EXP. NQV. 22, 2002 7*

51 movpuar,
[} CORPORATE OFFICER

-4 perscaallv known to me

TITLE(S)
L] parTNER(S)
J aTrorRNEY-mN-FACT
(] TRuUSTEE(S)
[[] GUARDIAN/CONSERVATOR
] oTaER:

SIGNER IS REPRESENTING:
HAME OF PERSON(S) OR ENTITY{IES)

APA 1794 '

~CAN O odle—  —

SIGNER(S)

the

WITNESS my hand and official seal.

YA

same

:Q/pi'oved to me on the basis of satisfactory
evidense to be the person(s) whose nan:zis)
is/ave-subscribed to the within instm:.aent ane,
acknowledged to me that he/she/they executed
in his/her/their authorized
capacity(ies), and that by his/her/their
signaturé(s) on the inswument the person(s),
or the entity upon behalf of which the
person(s) acted, executed the inswurment.

o vl ¢

@ i )~  ~oliiins- §

OPTIONAL INFORMATION
The information below is not required by law. However, it could pmvent fraudulent attachment of this acknowi-
edgmene 0 an unaunthorized document.

CAPACITY CLAIMED BY SIGNER (PRINCIPAL} DESCRIPTION OF ATTACHED DOCUMENT

Coemd £ M Lo

NOTARY'S SIGHNATURE

TITLE OR TYPE OF DOCUMENT

Na g Q5 D

NUMBER OF PAGES

e —

DATE OF DOCUMERNT

VALLEY-SIERRA. 800-362-3136%

OTHER
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